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RESOLUTION NO. 3387

ARESOLUTION  of the Port Commission of the Port of Sedttle
authorizing the Executive Director to: execute the
First Addendum to the Transportation Access
Improvement Interlocal Cooperation Agreement
between the City of Seattle, King County and the
Port of Seattle for funding by the three governments
for grade separation improvements at West Galer
Street in the vicinity of Terminal 88 as authorized by
Resolution No. 3268; accept and execute a
Performance Guarantee relating thereto; and execute
certain amendments to the First Addendum and
Performance Guarantee.

WHEREAS, on December 7, 1999, the Port Commission adopted Resolution No. 3268
authorizing the Port's Executive Director to execute an interlocal agreement between the City of
Seattle ("City™), the Port and King County providing a multi-jurisdictional funding mechanism
to finance transportation access improvementsto Terminal 88 and the surrounding area
("Interlocal™). The improvements consist of construction of a grade-separated access ramp
crossing four main line Burlington Northern railroad tracks at West Galer Street serving marine

terminals 88, 89, 90, and 91 (the™ Project™); and

WHEREAS, technical and community considerations have resulted in a significant
redesign of the Project by the City requiring the purchase of additional right-of-way and
additional funds therefor, and the Port and the City have agreed to increasetheir contributionsto

the Project to provide for such increased costs; and

WHEREAS, as a condition of the Port providing an additional One Million Dollars
(%$1,000,000) in funding to the Project, the City has agreed to study the possible closure of Galer
Street at Elliott Avenue, with attention to safety, traffic congestion and public accessto the North
Elliott Bay and Smith Cove waterfront, and to identify measuresthat mitigate any loss of access
if Galer Street wereto be closed; and



WHEREAS, the City has secured a Three Million dollar ($3,000,000) Economic
Development Administration ("EDA™) Grant that must be fully expended by October 1, 2002,
and to meet this deadlinethe City must commence construction of the Project earlier than

anticipated under the Interlocal; and

WHEREAS, Immunex Corporation (""Immunex") purchased property at Terminal 88 from
the Port on April 29, 1998 to construct its corporate headquartersand research and devel opment
facility. The purchaseand construction was contingent upon Immunex’s satisfaction with
commitments by local governmentsto make certain public improvementsto transportation

accessfacilities serving the site and surrounding area; and

WHEREAS, to facilitate the commencement of Project construction, Immunex has agreed
to provide a Performance Guaranteeto the City, the Port and the County, guaranteeing that

Irnmunex will construct the utilitiesand site work as provided in the Interlocal .

NOW, THEREFORE, BE IT RESOLVED by the Port Commission of the Port of Seattle
that:

Section 1. The Executive Director is hereby authorizedto executethe First
Addendumto the Transportation Access | mprovement Interlocal Cooperation Agreement with
the County and the City in substantially the form attached hereto as Exhibit A and by this
referenceincorporated herein. A copy of thefinal executed First Addendum shall be attached to
this Resolution as Exhibit B.

Section 2: The Executive Director is hereby authorizedto accept and executea
Performance Guarantee with Immunex, King County and the City relating to the Project. The
Performance Guarantee shall be in substantially the same form attached hereto as Exhibit C.

Section 3. The Executive Director is authorized to execute such amendmentsto the

Performance Guarantee and First Amendment that the ExecutiveDirector deems appropriate, so



long as the effect of the amendmentsis not to increasethe financial or legal responsibility of the
Port or to diminish the legal rights of the Port. The Executive Director shall advisethe

Commission of all such amendments within thirty (30) days of the date of execution.

ADOPTED by the Port Commission of the Port of Seattle at a regular meeting thereof,

held this&i ZZ day of J—QZZ(ZQZ /\/ ,2000, and duly authenticated in open

session by the signatures of the Commissionersvoting in favor thereof and the seal of the

conmission \ % w
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Exhi bit "A"™ to Resolution No. 3387

FIRST ADDENDUM TO TRANSPORTATION ACCESSIMPROVEMENT
INTERLOCAL COOPERATION AGREEMENT

This First Addendum (""Addendum™) to that March 15, 1998, Transportation Access
Improvement Interlocal Cooperation Agreement ("Agreement™) isentered into effectivethis
day of , 1999, by and among King County (*'County'), the Port of Seattle ("' Port"™)
and the City of Seattle (" City").

This Addendum shall supplement and amend the specified terms of the Agreement,
which as supplemented and amended shall remainin full force and effect.

Pursuant to Chapter 39.34 RCW and in consideration of the mutual promises, benefits,
and covenants contained herein, and of Immunex's Performance Guaranteeto the City, the
County and the Port as referenced in Section 1.9 herein and attached hereto as Exhibit A to the
Addendum, and with the approval of their respective legidlative authorities, the parties agree to
supplement and amend the Agreement as follows:

1. Thefollowing sectionsof ARTICLE 1. - RECITALS, of the Agreement are
amended to read asfollows:

1.2 Immunex ((hasy signed an agreement with the Port, dated July 18, 1994, as
amended, to purchase land to construct its corporate headquartersand research and devel opment
facility at Terminal 88. The purchase and construction ((is)) was contingent upon Immunex's
satisfaction with commitments by local governmentsto make certain public improvementsto
transportation access facilities serving the site and surrounding area.  Satisfied with those
commitments, Immunex subsequently purchased the property at Terminal 88 from the Port of
Sesttle on April 29, 1998.

1.5 The partiesto this Agreement have developed a multi-jurisdictional funding
mechanism to finance transportation access improvementsto Terminal 88 and the surrounding
area. The improvements consist of construction of a grade-separated access ramp crossing four
main line Burlington Northern railroad tracks at West Galer Street serving marineterminals 88,
89, 90, and 91 (the" Project™). Thetotal estimated cost of the Project is ((Fwele)Eighteen
Million ((Eixey Nine Hundred Thousand ((deHassy)-Dollars ((($125560;600918.900.00). The
City has appropriated approximately One Million Three Hundred Thousand dollars ($1,300,000)
to start Project design and commence the environmental review process. The City, in Ordinance
118528, as amended by Ordinance 119084, ((kasy} authorized the sale of general obligation
bondsand ((kas) also in that ordinance appropriated Four Million dollars ($4,000,000) to carry
out the Project on the condition that the City ((w#) would not proceed with the construction
phase of the Project until the Director of Seattle Transportation certifie((s))d, by letter to the
President of the City Council, that Immunex had st))completed constructl on of utilitiesand site
workforltsTermmaI 88pr01ect ((Pesiapand-e 2 e-scheduled-to-be




City, in Ordinance 119630, authorized the sale of additional general obligation bonds, for
purposes including the Proiect, in an amount not to exceed the maximum outstanding principal
amount of Ninety Million Dollars ($90,000,000). Proceeds from these bonds are authorized to
be used for, among other things, the purposes of paying all or part of the costs of designing,
constructing, and acquiring property for the West Galer Street Grade Crossing Proiect, aswell as
other projects. Asof December 7, 1999, approximately $8 million in bonds have been issued for
the Project. Furthermore, pursuant to Ordinance , the City accepted the terms
of the Performance Guarantee referenced in Section 1.9 of this Agreement rather than the

certification process required under Ordinance 118528.

1.6  The City and Port have secured a One Million ((deHas» Dallar ($1,000,000)
ISTEA Grant. The City ((is-actively-pursuing)} has secured a Three Million dollar ($3,000,000)
Economic Development Administration ("EDA™) Grant. In addition to the above amounts, the
City has agreed to contribute ((Fewsy) Ten Million ((Eighty One Hundred ((MNineteesy) Thousand

((Eive-Hundred-delHarsyy Dollars ((($4:849; 10,100,000) to the Project; the County has
agreed to contribute Three Million Two Hundred Thousand ((deHassy} Dollars ($3,200,000) to

the Project; and the Port has agreed to contribute One Million Six Hundred Thousand ((deHassy
Dallars ($1.600,000) to the Project and to allow, pursuant to a future agreement between the
Port and the City, the use of rights-of-way or other property rights required for construction,
operation and maintenance of the Project.

Nnlatad a
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New section 1.7 After adetailed review, the City has significantly redesigned the
Project to address several technical difficulties and concerns from the Magnolia community with
the original conceptual design for the Proiect. The new design requires the purchase of
additional right of way to make way for the Project. The City and the Port have agreed to
increase their contributions to pay for this resulting increase in the cost of the Proiect.

Former Section 1.7 isrenumbered Section 1.8 As part of the EDA Grant, the City
and Immunex are required to negotiate an Employment Plan. Such a Plan has been negotiated
(see Exhibit 2 to the Agreement) and the County's financial support for the Project is provided in
consideration of the City undertaking its obligations pursuant to Section 6.1 below.

New Section 1.9 The EDA Grant must be fully expended by October 1,2002, the
end of the Federal fiscal year, or the full grant must be returned to the U.S. Treasury. To meet
this deadline, the City, County and Port are now considering the commencement of construction
of the Proiect prior to completion by Immunex of the utilities and site work on the Property. To
facilitate the commencement of Project construction, and as inducement for the City to begin
such construction, Immunex has agreed with the City, County and Port to provide a $6 million
Performance Guaranty, attached hereto as Exhibit A to the Addendum and incorporated herein
by this reference ("' Guaranty''), to the City, the County and the Port, quaranteeing that |mmunex
will construct the utilities and site work as defined and described in the Agreement and Exhibit 1
to the Agreement, upon the terms and conditions of the Guaranty. " Construction of utilities and
site work” means, for purposes of this agreement, completion of al tasks listed in Exhibit 1 to
this Agreement, as defined and described in such exhibit and this Agreement. The Guaranty will




be executed by Immunex, the City, County and Port, and recorded with the King County
Division of Records and Elections upon the execution of this First Addendum.

Former Section 1.9 is renumbered Section 1.10.

New Section1.11 The parties recognize that concernsfor vehicular safety and for the
growing rail movement of commuters and freight may require the closure of Galer Street at
Elliott Avenue. The parties also recognize the community's interest in access to the North Elliot
Bay and Smith Cove waterfront. As a condition of the Port providing the additional One Million
Dollars ($1.000.000) to the Proiect as ified in the Addendum, The City agrees to study the
possibleclosure of Galer Street, with attentionto safety, traffic congestion and public accessto
the North Elliot Bay and Smith Covewaterfront. and to identify measuresthat mitigate any 10ss
of accessif Galer Street wereto be closed. The Port agreesto ioin the City in seeking
supplemental funding for the study from Sound Trangit and the railroads. The City agreesto
confer with the Port, Sound Transit, the railroads. and the surrounding neighborhoodsin
conductingthe study. The City agreesto completethe study no later than December 31.2000,
unlessa later date of completion is agreed to in writing by the Port.

2. Thefollowing sections of ARTICLE 2 - THE PROJECT, of the Agreement are
amended to read asfollows:

21  TheProjectisto construct a grade-separated access ramp over the main-line
Burlington Northern railroad tracks at approximately West Galer Street onto an access road
leading to marineterminals88, 89, 90, and 91. The rampisintended to improve access and
allow for the reduction of vehicle/train conflictsand delays caused by train movementsat West
Galer Street. Theramp isintended to improve emergency vehicle access and facilitate expansion
of existing businessesand the devel opment of an additional 29 acresthat are currently vacant.
Thetotal cost of designand constructionof the Project is estimated to be Eighteen Million Nine
Hundred Thousand Dollars ((Fwelve-MilhonEive Hundred-Thousand-delars
N($((3255605009))18.900.000), including ((GrenTwo Million ((GaeyFour Hundred Thousand
((deHarsyDollars ($((+66500692.400,000) of preconstruction costs, ((and ))approximately
((Eteven))Five Million ((Eewer))Three Hundred Thousand ($((3H5468:0660))5,300,000) for right-
of-way acquisition, Ten Million Seven Hundred Thousand Dallars ($10,700.000) for
((and))construction and Five Hundred Thousand ($500.000) for the cost of issuing bonds,
interfund loan interest, and meeting the requirementsof the Endangered SpeciesAct. Included

within the Project are all authorized costsrelated to the planning, oversight, administration,
design, engineering, acquisition, financing and construction of the Project, including overhead.




Once the Guaranty has been recorded wrth the Countv, and the Port the Ci tv and the Countv
have approved and executed this First Addendum, the City mayv proceed with construction of the
Project. Once construction of the Project commences, the City shall diligently pursue
construction and shall cause the Project to be completed within ((sixteen)) twenty-four(((36))(24)

months from the ((date-when )) commencement of construction ((is+equired-te-cemmence-under
this-Section2-23)), unless work is terminated pursuant to Section 2.3 below.

3. Thefollowing sections of ARTICLE 3-TERM/TERMINATION, of the
Agreement are amended to read as follows:

3-33.3 The County will be obligated to contribute funds to the Project as set forth
in this Agreement ((ifaznd)) upon the ((enty—f ) approval and execution of this First Amendment

bv aII partlesthereto ((&e@%&e%atﬂe%m&speﬁatwa%m%@e—th&%@e&meﬂ

4. ThefolIowr ng sections of ARTICLE 4 - PARTI ES Fl NANCIAL
RESPONSIBILITY, of the Agreement are amended to read asfollows:

4.1  The Port agreesto contribute One Million Six Hundred Thousand
((deHass)) Dollars ($1,600,000) to pay a portion of local Project costs. One Million One
Hundred Thousand Dollars ($1.100,000) of said funds_are to be made available to the City within
thirty (30) days after the City commences construction of the Project. The remaining balance,
Five Hundred Thousand Dollars ($500,000) shall be paid by the Port to the City by no later than
June 30. 2001. 'L ocal Project costs™ are those currently anticipated costs of the Project not
expected to be paid by the Four Million dollars ($4,000,000) of currently available grants. Total
"local Project costs™ are




((Bight)) Fourteen Million ((Eive )Nine Hundred Thousand ((deHass)) Dollars
((($85566))14.900,000).

4.3  The City agreesto contribute((Eeuz)) Ten Million ((Eight))One Hundred
((Nineteen))Thousand ((Eive-Hundred-doHars)) Dollars ($((4:849:560))10.100,000) of itsown
finds to pay aportion of local Project costs, plus any additional funds beyond the amounts
agreed to be contributed by the County and the Port, which are necessary to completethe Project.

45  If theProjectiscompleted and any Project funds contributed by the parties hereto
remain unexpended, treating such funds as the first spent, such fundsshall be refunded to the
parties in accordance with each warty's proportionatefunding contribution, asfollows: the City
shall receive ((ffty-six569))sixty — nine percent (69%) of such funds, the County shall receive

((thirty-eight-38)))twenty - three percent (23%) of such funds, and the Port shall receive ((six
@))eight_percent (8%) of such funds.

New Section 4.6:_If Immunex or another party that has succeeded to Immunex's
obligationsunder the Guaranteefailsto perform the Guaranteed Obligations and paysto the City
all or part of the $6 million owed thereunder, the City shall promptly pay to the County and to
the Port, each respectively, a proportion of the money received under the Guaranteethat is equal
to the proportion of the sum of City, County and Port money expended for Project coststhat
were contributed by the Port and the County, respectively, and the City shall retain the remainder
of the money; provided that if the Port has succeeded to Irnmunex's obligationsunder the
Guarantee and failsto perform the Guaranteed Obligationsand paysto the City all or part of the
$4.400,000 owed thereunder. the City shall promptly pay to the County a proportion of the
money received under the Guaranteethat is equal to the proportion of the sum of City and
County money expended for Proiect costs that were contributed by the County, and the City shall
retain the remainder of the money; provided further that if the Port has succeeded to Immunex's
obligationsunder the Guarantee and subsequently failsto perform the Guaranteed Obligations,
the Port shall be entitledto no payment from the City.

Former Section 4.6 isrenumbered Section 4.7

Former Section 4.7 are renumbered Section 4.8.

7. Thefollowing sectionsof ARTICLE 7 - MISCELLANEOUSPROVISIONS of
the Agreement are amendedto read asfollows:

7.2  Thedesignated representatives shall usetheir best effortsto resolve disputes between the
parties. If these individualsare unable to resolve a dispute, the responsi ble department directors
shall review the matter and attempt to resolveit. If they are unableto resolvethe dispute, the

matter shall be reviewed by the chief executive officer of each party or hisor her designee. The



parties agree to exhaust each of these procedural steps before seeking to resolvedisputesin a
court of law or any other forum.




Except as provided in this Addendum, all other terms, covenants and conditions
of the Agreement shall remainin full force and effect.

IN WITNESS WHEREOF, the parties hereto have executed this First Addendum to be
effective as of the day and year first written above.

Approved asto form: City of Sesttle,
Mark Sidran, Seettle City Attorney PAUL SCHELL, Mayor



By:

Assistant City Attorney

Date:

Approved asto form:
Norm Maleng,
King County Prosecuting Attorney

By:

Deputy Prosecuting Attorney

Date:

Approved asto form:
Port of Seattle Legal Department

By:

Senior Port Counsel

Date:

J\munilaw\ti\munigen\GalerILA12/7/99.doc.

By:

Date:

By authority of Ordinance

County of King,
RON SIMS, King County Executive

By:

By authority of Motion

Date:

Port of Seattle

M.R. DINSMORE, Executive Director

By:

By authority of Resolution

Date:



Exhibit "B" to Resolution No. 3387

First Addendum to Transportation Access Improvement Interlocal Cooperation
Agreement — Page 1

FIRST ADDENDUM TO TRANSPORTATION ACCESSIMPROVEMENT
INTERLOCAL COOPERATION AGREEMENT.

ThisFirst Addendum (*Addendum™) to that March 15, 1998, Transportation.
Access Improvement Interlocal Cooperation Agreement (" Agreement™) is entered into
effectivethis /7 @ay of Ny e , 1999, by and among King County (**County"), the
Port of Seattle(*“Port”) and the City of Seattle ("' City").

This Addendum shall supplement and amend the specified terms of the
Agreement, which as supplemented and amended shall remainin full force and effect.

Pursuant to Chapter 39.34 RCW and in consideration of the mutual promises,
benefits, and covenants contained herein, and of Immunex's Performance Guaranteeto
the City, the County and the Port as referenced in Section 1.9 herein and attached hereto
as Exhibit A to the Addendum, and with the approval of their respective legislative
authorities, the parties agree to supplement and amend the Agreement as follows:

1 Thefollowing sectionsof ARTICLE 1. - RECITALS, of the Agreement
are amended to read asfollows:

12  Immunex ((kas) Signed an agreement with the Port, dated July 18, 1994,
as amended, to purchaseland to construct its corporate headquarters and research and
development facility a Terminal 88. The purchase and construction ((is}) was contingent
upon Immunex’s satisfaction with commitments by local governmentsto make certain
public improvementsto transportation access facilities serving the site and surrounding
area. Satisfied with those commitments. Immunex subseauentlv purchased the property
at Terminal 88 from the Port of Seattle on April 29. 1998.

1.5 Thepartiesto this Agreement have devel oped amulti-jurisdictional funding
mechanism to financetransportation accessimprovementsto Terminal 88 and the
surrounding area. Theimprovements consist of construction of a grade-separated access
ramp crossing four nai N line Burlington Northemn railroad tracks af West Galer Street
serving marineterminals 88, 89, 90, and 91 (the “Project”). Thetotal estimated cost of -
the Project is ((FwelvepEighteen Million ((F+ey) Nine Hundred Thousand ((deHeazsy
Dollars ((($32;566;606))18.900.00). The City has appropriated approximately One
Million Three Hundred Thousand dollars ($1,300,000) to start Project design and
commencethe environmental review process. The City, in Ordinance 118528, as
amended by Ordinance 119084, ((kesy authorized the sale of general obligation bonds
and ((hesy a0 in that ordinance appropriated Four Million dollars ($4,000,000) to carry
out the Project on the condition that the City ((»#H3) would not proceed with the
construction phaseof the Project until the Director of Seattle Transportation certifie((shd,
by letter to the President of the City Council, that Immunex had((s))completed
construction of utilitiesand sitework for itsTerminal 88 project. ((Pesign-and




First Addendum to Transportation Access I mprovement Interlocal Cooperation
Agreement — Page 2

construction-of-utilities-and site-workfor-its Terminal-88-projeet)) The Citv. in
Ordinance 119630. authorized the sale of additional general obligation bonds. for
purposesincludingthe Proiect, in an amount not to exceed the maximum outstanding
principal amount of Ninety Million Dollars ($90,000.000). Proceedsfrom these bonds
are authorized to be used for. among other things. the purposes of paving all or part of the
costs of designing, constructing and acquiring property for the West Galer Street Grade
Crossing Proiect. as well asother proiects. As of December 7. 1999. approximatel

million in bonds have been issued for the Proiect. Furthermore, pursuant to Ordinance

' 7 . the City accepted the terms of the Performance Guarantee

referenced in Section 1.9 of this Agreement rather than the certification vrocess required
under Ordinance 118528.

. . »
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1.6  TheCity and Port have secured a OneMillion ((¢eHar) Dollar
($1,000,000) ISTEA Grant. The City ((is-eetively-pursuing)) hassecured a ThreeMillion
dollar ($3,000,000) Economic Development Administration (""EDA"™) Grant. In addition
to the above amounts, the City has agreed to contribute (Eeus» Ten Million ((Eight))
One Hundred ((MHreteenyy Thousand ((Eive-Hundred-doHarsy Dallars
(((34;349;5663910.100,000) to the Project; the County has agreed to contribute Three
Million Two Hundred Thousand ((deHazsy) Dallars ($3,200,000) to the Project; and the
Port has agreed to contribute One Million Six Hundred Thousand ((deHars) Dallars
($1.600,000) to the Project and to allow, pursuant to a future agreement between the Port
and the City, the use of rights-of-way or other property rightsrequired for construction,
operation and maintenanceof the Project.

New section 1.7 After adetailed review. the City has significantly
redesigned the Proiect to address several technical difficultiesand concerns from the

Magnolia community with the original conceptual design for the Proiect. The new design
requires the purch f additional right of wayv to makewav for the Proiect. The Cit

and the Port have agreed to increasetheir contributionsto pay for this resulting.increase
in the cost of the Project.

Form ionl.7isrenum tion 1. Aspart of the EDA Grant,
the City and Immunex-are required-to negotiate an Employment Plan. Such aPlan has
been negotiated (see Exhibit 2 to the A greement) and the County's financial support for
theProject is provided in consideration of the City undertakingits obligations pursuant to
Section 6.1 below.

New Section 1.9 The EDA Grant must be fully expended by October 1,
2002. theend of the Federal fiscal vear. or thefull grant must be returned to the U.S.

._Tomeset thi line. the Citv. ntv rt now considering th
commencement of constructionof th Proiect prior to completion by I of the

utilities and sitework on the Property. To facilitate the commencement of Proiect
construction, and as inducement or the Citv to begin such construction. Immunex has
ameed with the Citv, County and Port to provide a $6 million Performance Guaranty,
attached hereto as Exhibit A to the Addendum and incorporated herein by this reference



First Addendumto Transportation Access Improvement Interlocal Cooperation
Agreement - Page 3

(“Guarantyv™), to the City. the County and the Port. guaranteeing that | mmunex will
construct the utilitiesand site work as defined and described in the Agreement and
Exhibit 1 to the Agreement, upon the terms and conditionsof the Guarantv.

“C of utilitiesand it work” means, for purposes of this -

completion of al taskslisted in Exhibit 1 to this Agreement. as defined and described in
such exhibit and this Agreement. The Guarantv will be executed by Immunex. the Citv,

County and Port. and recorded with the King County Division of Records and Elections
upon the execution of thisFirst Addendum.

Former Section 1.9 is renumbered Section 1.10.

New Section1.11 The partiesrecognizethat concerns for vehicular safetv and
fc _the owing rail movement of commuters and freight may reauire the closure of Galer
Street at Elliott Avenue. Theparties also recognizethe community's interest in accessto
the North Elliot Bav and Smith Covewaterfront. Asa condition of the Port providingthe
additional OneMillion Dollars ($1.000.000) to the Proiect as specified in the Addendum,
The Citv agrees to studv the possible closure of Galer Street. with attention to safe
traffic congestion and public accessto the North Elliot Bay and Smith Cove waterfront,

and to identify measuresthat mitigate any loss of accessif Galer Street were to be closed.
Th rt agreesto ioin the Citv in seeking supplemental funding;for th from

completion is agreed to in writing; bv the Port.

2. Thefollowing sectionsof ARTICLE 2 - THE PROJECT, of the
Agreement are amended to read as follows:

21 TheProjectisto construct a grade-separated accessramp over themain-
line Burlington Northernrailroad tracksat approximately West Galer Street onto an
accessroad leading to marine terminals 88, 89, 90, and 91. Theramp isintended to
improve accessand allow for the reduction of vehicle/train conflicts and delays caused by

trai n movements-at West Galer Street. Theramp is intended to improve emergency B
vehicleaccess and facilitate expansion of existing businesses and the devel opment of an
additional 29 acresthat are currently vacant. Thetotal cost of design and construction of
the Project is estimated to be Eighteen Million Nine Hundred Thousand Dollars ((Fwetve
MillionFive Hundred-Thousand-dellars ))($((32;500;600))18.900.000), including
((GaepIwo Million ((©reHFour Hundred Thousand ((deBarsy)Dollars
($((35166,000))2,400.000) of preconstruction costs, ((aréd ))approximately ((Elever))Five
Million ((Feus))Three Hundred Thousand ($((345466;866))5.300.000) for right-of-way
acquisition_Ten Million Seven Hundred Thousand Dollars 610.700.000) for
((end))construction and Five Hundred Thousand ($500.000)_for the cost of issuing
bonds, interfund |oan interest. and meeting, the requirementsof the Endangered Species
Act. Included within the Project are all authorized costs related to the planning,




First Addendum to Transportation Access I mprovement Interlocal Cooperation
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oversight, administration, design, engineering, acquisition, financing and construction of
the Project, including overhead.

7-—2@5)—be}ew— Oncethe Guaranty has been recorded wrth the County and the Port the

City and the County have approved and executed this First Addendum, the City may
proceed with construction of the Project. Once construction of the Project commences,

the City shall diligently pursue constructionand shall cause the Project to be completed
within ((sixteen)) twenty-four(((#6))(24) months from the ((date-whegr )) commencement

of construction ((isrequired-te-commence-under-this-Seetion2=2:)), unlesswork is
terminated pursuant to Section 2.3 below.

3. Thefollowing sectionsof ARTICLE 3-TERM/TERMINATION, of the
Agreement are amended to read as follows:

3-33.3 The County will be obligated to contribute funds to the Project as

set forth in this Agreement ((if-erd)) upon the ((enky-if ) approval and execution of this
First Amendment by al parttes thereto ((the—Difeeter—e-tlSeatﬂeinaﬂspeﬁaaefﬁr&nemts

S o - s - a an o o
-
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4, Thefollowing sectionsof ARTICLE 4 - PARTIES FINANCIAL
RESPONSIBILITY, of the Agreement are amended to read as follows:

41  ThePort agreesto contribute One Million Six Hundred Thousand
((ée}}afs)) [M.LaLS(M 600 000) to pay a portl on of local Project costs._ One Million One

Doll f said funds_are to be made availableto the
Ci ty Withi n thi rty (30) days after the City commences construction of the Project,_The
remaining , Five Hundred Th Dall . | id by th

to the Citv by no later than June 30.2001. *'Locd Project costs” are those currently
anticipated costs of the Project not expected to be paid by the Four Million dollars
(%$4,000,000) of currently available grants. Total **local Project costs™” are

((Eight)) Fourteen Million ((Fivwe )Nine Hundred Thousand ((deHars)) Dollars
(((5%85599))14.900,000).

4.3  TheCity agreesto contribute (Feus)) Ten Million ((Bight))One Hundred
((MNineteen))Thousand ((Five-Hundred-deHars)) Dollars ($((4:849;506))101 00.000) of its
own fundsto pay a portion of local Project costs, plus any additional funds beyond the
amounts agreed to be contributed by the County and the Port, which are necessary to
completethe Project.

45 If theProjectiscompleted and any Project funds contributed by the parties
hereto remain unexpended, treating such funds as the first spent, such funds shall be
refunded to the partiesin [ with each party's proportionatefundin
contribution, asfollows: the City shal receive ((ffy-si-56)))sixty — nine percent (69%)

of such funds, the County shall receive ((ﬂa&ﬁy—e&gh{—(%&)))tweng - three percent (23%)
of such funds, and the Port shall receive((six63))eight percent (8%) of such funds.

New Section 4.6: If Immunex or another party that has succeeded to Immunex’s

uarantee 1hath egual IQ Ihepropgrt]on of thesum of Ci
expended for Proi th W ntri b th Port and the County. respectively.

t m nx' li : i n nder th 7 f I t erfonnth
Guaranteed Obligations and pavs to the City al or part of the $4.400.000 owed
thereunder. the City shall promptly pay to the Countv aproportion of the money received

nder the Guaranteethat isequal tothe propornon of thesum of City and County monev

ligations. the Port shall titled to n ent from th

Former Section 4.6 is renumbered Section 4.7
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Former Section 4.7 are renumbered Section 4.8.

7. Thefollowingsectionsof ARTICLE 7 - MISCELLANEOUS
PROVISIONS of the Agreement are amended to read as follows:

7.2  Thedesignated representativesshall usetheir best effortsto resolve disputes
between the parties. If theseindividualsare unable to resolve a dispute, the responsible
department directors shall review the matter and attempt to resolveit. If they are unable
to resolvethe dispute, the matter shall be reviewed by the chief executive officer of each
party or hisor her designee. The partiesagree to exhaust each of these procedural steps
before seeking to resolvedisputesin a court of law or any other forum.




First Addendum to Transportation Access Improvement I nterlocal Cooperation
Agreement - Page 7




LY

First Addendum to Transportation Access I mprovement Interlocal Cooperation

Agreement — Page 8

; Finahity of Desision bI he;eelis*e;" of gl.’e “*aje*l “5;’.* the

arbitraters-afier-any-cure-period-shall

County-

Except as provided in this Addendum, dl other terms, covenantsand
conditionsof the Agreement shall remainin full forceand effect.

IN WITNESSWHEREOF, the parties hereto have executed this First Addendum
to be effective as of theday and year first written above.

Approved asto form:
Mark Sidran, Seattle City Attorney

Assistant City Attorney

Date:

119817

Approved asto form:
Norm Maleng,
King County Prosecuting Attorney

By: -

Robeet T (tielc

Deputy Prosecuting Attorney

Date: [/ —F —od

City of Seattle,
PAUL SCHELL, Mayor

By:

Date: JUNE S, 2000

By authority of Ordinance

County of King,
RON SIMS, King County Executive

A e
By:

By authority of Motion

Date: \}wv\c b, 200
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Approved asto form: Port of Sesttle

Port of Seattle Legal Department M.R. DINSMORE, Executive
Director 3 0PN .

=
Senior Port Counsel By authority of Resolution
Date: Q/,uvwl_. [4 , 2000 Date: é-—/@«ﬂo
v
9

L3
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PEFORMANCE GUARANTY

THISPEFORMANCE GUARANTY ("Guaranty"), dated as of , 1999, is
made by IMMUNEX CORPORATION, a Washington corporation (*'Immunex'), for the
benefit of THE PORT OF SEATTLE, amunicipal corporation of the State of Washington
("Port™), THE CITY OF SEATTLE ("The City"), and KING COUNTY ("County").

RECITALS
A. Immunex owns certain real property it acquired from the Port in 1998, known as
Terminal 88, Seattle, Washington and more particularly described in EXHIBIT A attached
hereto and incorporated herein by this reference (" Property'). Immunex intendsto construct
its new research and development center on the Property.
B. The Purchase and Sale Agreement between the Port and Immunex (" Purchase and
Sale Agreement™) was contingent upon Immunex’s satisfaction with commitments by local
governments to make certain public improvementsto transportation access facilities serving
the Property and surrounding areas. Satisfied with those commitments, Irnmunex
subsequently purchased the property at Terminal 88 from the Port of Seattle on April 29,
1998. Under the Purchase and Sale Agreement, the Port retained a Right of First Opportunity
to repurchase the Property from Immunex in the event Immunex decides to sell the Property
prior to developing its new research and development center (hereinafter, " Right of First
Opportunity).
C On or about March 18, 1998, the Port, The City and the County entered into that
certain Transportation Access Improvement Interlocal Cooperation Agreement (" Interlocal
Agreement™) pursuant to which the City conditionally agreed to construct certain
transportation access improvementsto Terminals 86, 88, 89, 90 and 91 and the surrounding
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area (the Project™). Pursuant to the Interlocal Agreement, the Port and the County agreed to
contribute certain funds and other resourcesto the Project.

D. The City, County and Port are now considering commencing construction of the
Project prior to completion by Immunex of the utilitiesand site work on the Property, and the
Port and the County will enter into an addendum to the Interlocal Agreement (** Addendum®™),
substantially in theform of EXHIBIT B attached hereto, with the City in order to inducethe
City to among other things, commence construction of the Project.

E. Asfurther inducement for the City to commence construction of the Project, at the
City's request Immunex has agreed to guaranteeto the Port, The City and the County that it
will performthe construction of the utilitiesand site work, upon the terms and conditions of
this.

NOW, THEREFORE, in consideration of the City's commencement of construction on the
Project prior to Immunex's completion of utilitiesand site work, and of the partiesto the
Interlocal Agreement entering into the Addendum thereto, Immunex makes the following

agreements:
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1. Guarantee

Immunex guarantees to the Port, The City and the County that Immunex will
complete the construction of " utilitiesand site work," as defined and described in the
Interlocal Agreement, and Exhibit One (1) thereto, as amended by the First Addendum
to such Interlocal Agreement or any later amendment or extension to that agreement
(hereinafter, the" Guaranteed Obligations™), not later than December 31,2003. If
Immunex does not compl ete the Guaranteed Obligations by December 31, 2003, and
If the Project has been completed by that date, Immunex shall pay to the City, not later
than thirty (30) days after the deadline for completion of the Guaranteed Obligations
(which deadlineis December 31,2003, or such later date to which the timefor
performing the Guaranteed Obligations shall have been extended pursuant to the terms
of this Guaranty), the sum of Six Million Dollars ($6,000,000) in cash or immediately
available federal funds; the City thereafter shall promptly reimburse the County and
Port if and to the extent required by the formula set forth in Section 4.6 of the
Interlocal Agreement, as amended by the First Addendum thereto or any later
amendment or extension to that agreement. Notwithstanding any other language to the
contrary, further amendments or extensions to the Interlocal Agreement or to Exhibit
One (1) thereto will not affect Immunex’s obligations as to the description of utilities
and site work which must be completed to meet the Guaranteed Obligations herein, if
such utilities and site work is performed by Immunex rather than by a successor
obligor.

2. Termination
This Guaranty shall terminate automatically upon the earlier to occur of the dates on which
(i) the Director of Seattle Transportation certifies, by letter to the President of the City
Council, that Immunex has completed the Guaranteed Obligations as defined and described
in the Interlocal Agreement and Exhibit One (1) thereto, as amended by the First Addendum
to such Interlocal Agreement or any later amendment or extension to that agreement
(hereinafter, " Interlocal Agreement, as amended™), or (ii) the Interlocal Agreement , as
amended, has been terminated or has expired without the Project having been completed. In
such event, the City shall promptly confirm in writing to Immunex that this Guaranty is no
longer of any force or effect.

3. Covenant; Successors and Assigns
This Guaranty isa personal obligation of Immunex unless and until transferred so that it
becomes a personal obligation of a successor obligor as provided in section 4 below, and
shall also be recorded and shall pertain to and run with the land legally described in
Appendix A hereto and shall be binding upon Immunex, its transferees, successors in interest
and assigns, including any subsequent transferee of the Property; and shall inure to the
benefit of the Port, The City and the County and their respective heirs, personal
representatives, transferees, successors in interest and assigns.
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4. Subsequent Purchasers; Deadlines

If the Port exercises its Right of First Opportunity as provided in the Purchase and Sale
Agreement, the Port thereupon shall assume the obligations of Immunex pursuant to this
Guaranty (including but not limited to the Guaranteed Obligations), provided that the Port's
monetary obligation under this Guaranty shall be limited to atotal of Four Million, Four
Hundred Thousand Dollars ($4,400,000), and further provided that the Port shall receive no
reimbursement from the City pursuant to Section 4.6 of the Interlocal Agreement, as
amended. If the Port exercises such Right of First Opportunity, then the Port must complete
the Guaranteed Obligations not later than December 31,2005, provided that if the Port |eases
the property to alessee before December 31,2003, the Port shall be obligated to complete the
Guaranteed Obligations not later than two yearsfollowing the commencement of that |ease
term. If within two years after the commencement of that lease term but before December
31,2003 the Port leases the Property to a subsequent lessee, the time for the Port's
completion of the Guaranteed Obligations shall be extended to a date not later than two years
following the commencement of that subsequent lease term; provided further that in no event
shall the deadline for the Port to compl ete the Guaranteed Obligations be later than December
31,2005, unless a later date is agreed to in writing by the City and the County.

5 Costs and Fees

Immunex agrees to pay the City the Port and the County any and al costs, expenses and
reasonable attorneys fees that may be incurred by them or any of them in connection with the
attempted collection or enforcement of this Guaranty against Immunex, including but not
limited to reasonable attorneys' feesand costs, aswell as such fees and costs in any pre-trial,
trial, post-trial, appeal, and bankruptcy proceedings. Any successor obligor under this
Guaranty aso shall agree to pay and shall pay the City, the Port and the County such costs,
expenses and reasonabl e attorneys fees with respect to the attempted collection or
enforcement of this Guaranty against that successor obligor.

6. Force Majeure
If, due to events reasonably beyond Immunex’s control (other than financia inability),
Immunex cannot perform any of its obligations, or is delayed in such performance, the time
provided for performing such obligations shall be extended for a period of time equal to the
delay directly attributable to such events. Events beyond Immunex's control include, but are
not limited to, acts of God (including earthquake), war, civil commotion, labor disputes,
strikes, fire, flood and other casualty, shortage of materials needed to complete the utilities
and site work as defined in Section 1 herein, and governmental regulation or restriction.
7. Governing Law
This Guaranty shall be governed by and construed in accordance with the laws of the State of
Washington.

8. Time of the Essence

Time is of the essence of each and every obligation contained in this Guaranty. If the
Guaranteed Obligations are not satisfied within the time frames set forth above, the City, the
County, the Port or any of them may enforce this Guaranty, including the filing and
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prosecution of any legal action deemed necessary by them or any of them to obtain payment
of the funds as described in sections 1,3 and 5 above or otherwise to enforce this Guaranty.

IMMUNEX CORPORATION,
A Washington Corporation

By
Print Name:
Title:
Date:

THE PORT OF SEATTLE,
A Municipal Corporation of the State of Washington

By:
Print Name:
Title:
Date:

THE CITY OF SEATTLE,

A Municipal Corporation of the State of Washington
By:
Print Name:
Title:
Date:

THE COUNTY OF KING,

A Political Subdivision of the State of Washington
By:
Print Name:
Title:
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OWNER (IMMUNEX) ACKNOWLEDGMENT
STATE OF WASHINGTON )
) ss.
COUNTY OF KING )
On this day of ) , before me the undersigned, a Notary
Publicin and for the State of Washington, duly commissioned and sworn, personally
appeared , to me known to bethe of

the Immunex Corporation, the Washington corporation that executed the foregoing
instrument and acknowledged the said instrument to be the free and voluntary act and
deed of said corporation for the uses and purposes therein mentioned, and on oath
stated that he is authorized to execute the said instrument.

(seal or stamp) NOTARY PUBLIC in and for the State of
Washington residing at

My commission expires

PRINT NAME:
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PORT ACKNOWLEDGMENT

STATE OF WASHINGTON )
COUNTY OF KING )

On this day of ) before me, the undersigned, a Notary Public
in and for the State of Washington, duly commissioned and sworn, personally appeared
, to me known to bethe of the PORT
OF SEATTLE, the public body that executed thewithin and foregoing instrument, and
acknowledged the said instrument to be the free and voluntary act and deed of said
public body, for the uses and purposes therein mentioned, and on oath stated that heis
authorized to execute the said instrument.

WITNESS my hand and official seal hereto affixed the day and year in this certificate

above written.

(seal or stamp) NOTARY PUBLIC in and for the State of
Washington residing at

My commission expires

PRINT NAME:
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CITY ACKNOWLEDGMENT
STATE OF WASHINGTON )
) ss.
COUNTY OF KING )
Onthis day of > before me, the undersigned, a Notary
Public in and for the State of Washington, duly commissioned and sworn, personally
appeared , to me known to bethe

of THECITY OF SEATTLE, the municipal
corporation that executed the within and foregoing instrument, and acknowledged the
said instrument to be thefree and voluntary act and deed of said municipal
corporation, for the uses and purposes therein mentioned, and on oath stated that she
was authorized to execute the said instrument,
WITNESS my hand and official seal hereto affixed the day and year in this certificate
above written.

(seal or stamp) NOTARY PUBLIC in and for the State of
Washingtonresiding at

My commission expires

PRINT NAME:
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COUNTY ACKNOWLEDGMENT

STATE OF WASHINGTON )

COUNTY OF KING )

On this day of > before me, the undersigned, a Notary Public

in and for the State of Washington, duly commissioned and sworn, personally appeared
, to me known to bethe of the COUNTY OF

KING, the political subdivision of the State of Washington that executed the within and

foregoing instrument, and acknowledged the said instrument to be the free and
voluntary act and deed of said political subdivision for the uses and purposes therein
mentioned, and on oath stated that he was authorized to execute the said instrument.
WITNESS my hand and official seal hereto affixed the day and year in this certificate
abovewritten.

(seal or stamp) NOTARY PUBLIC in and for the State of

Washington residing at
My commission expires

PRINT NAME:
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