RESOLUTION NO. 2589

A RESOLUTION of the Port Commission of the Port of Seattle
approving and ratifying settlement of Civil
Litigation--State of Washington, et al. v.
Chevron Asphalt Company, et al.

WHEREAS, the Port of Seattle Commission (hereinafter "this agency")
on April l4, 1970 unanimously agreed to participate in civil antitrust litiga-
tion with the State of Washington and all other public agencies similarly par-
ticipating with the State of Washington, and said litigation was filed against
various manufacturers of road asphalt; and

WHEREAS, said agreement to participate provided that final approval
and ratification of any settlement of the litigation was and remained the pre-
rogative of this agency; and

WHEREAS, the State of Washington and this agency, pursuant to the
aforementioned resolution, retained the law firm of Ferguson & Burdell as
special counsel to prosecute the litigation in their behalf; and

WHEREAS, sald special counsel has reached a tentative agreement
of compromise and settlement with the defendants, which agreement has been
approved by the State of Washington; and

WHEREAS, said special counsel has recommended the agreement to
this agency as being in its best interests;

NOW, THEREFORE, BE IT RESOLVED:

1. That said agreement of settlement and compromise (Exhibit
"A") is in the best interest of this agency and is adopted,
confirmed and ratified; and

2, That said special counsel are authorized and directed to
take such further steps as they deem necessary and advis-
able, Including signing the necessary releases and cove-
nants (Exhibit "“B"), to finalize and terminate the litiga-
tion; and

3. That this agency accepts as settlement in full of all
claims made in or arising out of said litigation the amount
set forth in the attached schedule (Exhibit "C") and walves
any claim it may now have or hereafter discover, arising
out of clerical error or inadvertence in calculation,
against each other participant in this litigation and said
special counsel.

ADOPTED by the Port Commission of the Port of Seattle this 22nd
day of 1 1y » 1975, and duly authenticated in open session by the
signatures of the Commissioners voting in favor thereof and the Seal of the

Commission duly affixed. /’
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EXHIBIT "A"

RELEASE AND COVENALID
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THIS RELEASE is ontered into this lst day of
April, 1975, at scattle, Washington, by the Plaintiffs and

Intervenors in the Washington unit cf the Western Liquid

-_— e Y

Asplici™ Cases listed on Dxhibit "A" and Ixhibit "B" hereto;
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WITNESSETH:

e

WHEREAS, the State of Washington and the Countics
of Skamania and Snohomich, both of Washingteon, filed suilt in
the United States District Court for the Western District of
Washington against various asphalt manufacturers, distri-
butors, shiprers and suppliers; and

WHEREAS, thereafter certain additional counties,
cities and other public bodies intervened or filed Conplaints
in intervention in said action pursuant to a procedure
authoriz:d and ordered by the Court; and

WHEREAS, from time to time certain of the inter~
vening public bodies have cousced or permitted the action to
be dismissed as to them with prejudice; and

WHEREAS

the Multidistrict Litigation Panel causcd

said cction to bz transferxred to fhe Northern District of
California for coorxdinated and consolidated pre-trial pro-
ceedings; and

WHEREAS, said acticn is among the civil antitrust
suils conseolidated in the United States District Court,

Northern District of California, Master TFPile No. 50173

.E.S5., as part of the Western Liguid Asphalt Cases, and

said acltion being ascigned to the Honorable Russell E.



Smith, Unitcd States District Judge, for pretrial proceed-
ings; ang

WHEREAS, the Plaintiffs and Intervenors in the

A ey, Bt s mny

Washington unit of the Westcrn Liguid Asphalt Coses include
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the State of Washington and varicus cities, countices and
other governmental bodices and subdivisions in the State of
Washington, a list of all said Plaintiffs and Intervenors
being attached hercto as Exhibit "A" and Exhibit "B" {(col-
lectively the "Washington Plaintiffs"); and

District Court, Western District of Washington, in the

Washington unit allege violations of the antitrust laws by

Douglas 011 Company of California, Chevron Asphalt Company,
Standard 03l Company of California, Shell 0il Company and
Union 0il Company of California (collectively the "named
defendants"), and by various unnamed persons, corporations
and othecr entities alleged to have been acting in concert
with the named defendants; and

WHIREAS, each of the named defoendants in the
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Washiggtgﬂ unit, and each of the defenduants in the other

i e ot

units of the Western Liquid Asphalt Cases has denied that it
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has committed any violations of the antitrust laws, or any
other wrongful act in connection with the manufacture,
distribution, shipment or marketing of asphalt; and
WHLREAS, in view of the substantial ard serious
disputes which exist between the Washington Plaintiffs, on
the one hand, and the nawed delfendants, on the other hand,

wilh resncct to issues of disputad fact and with respect Lo

the interproeiction and application of the antitrust laws,



and in view of the cost of litigoting these issues of fact
and Jow in a comploex and protracted trial, it is the desire
of the Washington Plaintiffs and the namcd befendants, in
the interest of compromise, to settle and discharge the
claiws of the Washington Plaintiffs, which settlement and
discharge arce to include all antitrust and other overcharge
claiums against said newmed Defendonts wnich have been orx
whicl. could hav& been raised in the aforesaid civil anti-
trust acticn at any time, to and including the date of this
release, or which relate in any way to antitrust vioclation
or overcharg« claims arising out of the manufacture, distri-
bution, shipiment or marketing of asphalt at any time to and
incliuding the date of this release;

NOy, THEREFORE, in consideration of the payment of
a valuable ccusideration, the receipt and adequacy of which
are hereby acknowledged:

1. The Washington Plaintiffs, and each of them,
hereby releese and forcver discharge, separately and col-
lectively, (a) the named Defendants, (b) the parent cor-
porations, if any, of each of the namecd Defendants, (c) the
stockholders of each of the named Defendants, (d) the past
and prescent offlicers, dircctors, agentg, sorvants, employees,
representatives, and attorueys of each of the named Pefen-
dents, and (¢) all persons, corporations, partnerships,
jeint venturces and other legal entitics acting with, by,
through or under them, oy aay of them (collocotively the
"Releasces"), and each of them, ¢f and from any and all
claims, causes of action, suits, debts, liens, coniracts,
oebligations, agroeoments, promiscs, liabilities, demands,

damages, leosves, costs or oxpeasces aof any nature whatsocover,



known or unknown, fixed or contingoent (collectively the
"Claimﬁ"), which any of the Washington Plaintiffs may now
have, or may herecefter hiave, against the Releasces, or any
of th<w, by recason of any matter, cause or thing whalsoover
from the beyinning of Lime to the date heveof arising out
of, based upon, or relating to (i) the civil antitrust

action now conrelidated as the Washinogton unit of the
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Western Liquid Asphalt Cases, (1i1) any antitrust viclations
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or ovcrcharges arising ocuvt of the manufacture, distribution,
shipment ox marketing of asphalt, that were, or have hcen,
or couvld in any way have been, by supplemental or amended
complaint or otherwise, alleged in the respcective pleadings
or other papers filed in said civil action, and (iii) any
other ¢ntitrust violations or overcharge claims arising out
of the manufacture, distribution, shipment or warketing of
asphall at any time to and including the date hereof.

2. In addition to the rclecase of the Claims
described in paragraph 1 above, the Washington plaintiffs,
individually and collectively, covenant not to sue or to sue
further the Releaseos with respect to any of the claims
covered Ly this Release and Covenant by way of complaint,
cross-complaint, counterclaim, affirmative defense, setoff
or recoupecnt in any other proceeding, or action, to which
any of sxnid Washington Plaintiifs is or may be a party, ov a
participort by inturvention or otherwise.

3. Fach of the Washington Plaintifis acknow-

ledqes that it may have sustained daniges, expenses or



Josnes arioowy ont ol antitrust or overocharge aelaims in
respect of the Releasces! manufacture, distribution,
shipment or snarheoting ot asvhalt, the claims for thnh aro
presently unknown or unsuspected, and that such danaaes,
expenses or losces may give rise to additional antitrust or
ovuercharge claims for damages, expensces or losses in the
future, arising out of its past acquisitions of asphalt,
which are not now anticipated by it. Nevertheless, each
Washington Plaintiff ackncwledges that this release has been
negotiated and agreed upon in the light of this realization
and, being fully aware of this situation, hereby expressly
waives any rights that it may heve, in such unknown or
unsuspected antitrust or overchérge claims with respect to
its past acguisitions of asphalt, under any state or federal
statute or common law principle. However, it is not the
intent of the Washington Plaintiffs to waive any unknown or
unsuspected claims, except the antitrust or overcharge
clains refersnced in this paragraph 3, arising out of any
normal contractual relationships between any of the Washing-
ton Plaintiffs and any of the Defendants.
4. The Washington Plaintiffs, and each of them,

represent and warrent that they have not made or caused any

ssignment, ¢..la, or other transfer or disposition of any
interest in any of the claims roleased hercby against the
Reluasees, or auy of them, and ithe Washington Plaintilis,
and cach of tlom, agree Lo indepniiy and hold harmless
Redeavces, and cach of them, from and ageinst any liabilities,

denands, dawencs, costs, cxpenses, and atiorneys' fees

T
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incwrred by Raelceacees, or any of them, as thoe result of the
asscrlbien of uny rights or claims under or by virtue of any
such wssignment, cole, or other transfer or disposition of
any interest in any of said claims, providing, however, thot
as a cendition precedentt to any assertion of this agqreement
to indemnify and hold harmless, the affected Releascs shall
first have tendeved to the Washington Plaintitffs the defense
against any such asserted assignment, sale or cther transfer
or sposition of any interest in said claims.

5. Without limiting the generality of the above
Paragrvaph 4, the Weshington Plaintiffs, and each of them,
represent and werrant that they have not in any way caused
any Claim descrilb:ed in Paragraph 1, above, relating teo any
trancaction identified in any of their resrnonsces to defen-
dants ' Interrcygotories 21, 22 and 23, in the Waoohingion unit
of cases, to be transferred in any way to the United Stutes
or any department oy agency therecof. In the event that any
demand, claim, right or action based upon any Ltransaction

4

identificd in said Interrogatory responsces is asserted
against the Relcascos, or any of tham, by thr United States
or any department or agency thereof, the Washington Plain-
tifis cgree thet if any Feleasees shell tender the defense
of said dumand, claim, right or action to the Washinglton
Plaintifis, sald teunder will be acccepted ag to that Releasce
e soid weleasco dodtennified and held hammloss thercelron.
Foiling acceptanc: of said tender by the Washington Plaintiifs

caid Ylairtiffs agree to indemalfy and hold harmless each

Kelearn»c whose touder is not accepted.



6. The Washinagton Plaintitfg, and cach of them,
will indoennify and hold harmnless the Reilcasces, and each of
them, from and against any and all claims asssre::r'tcj:d against
any said Releasee as a result of, or in conncction with, any
actlion or other proceeding brought by or prosccuted with idts
or their conscnt for the benefit of the Washington Plain-
tiffs, or any of them, contrary to the provisions of this
Release. In the event that an action is brought without the
consent of any of the Washington Plaintiffs, but for their
benefit, each such Washington Plaintiff agrees to assert its
lack of consent in such action and to asscrt this Release as
{(a) a full and complete defense to such action, (b) as the
bousis for an abatement of or an injunction against said
action or other proccecedings, and {(c¢) as tho bhasis of a
counterclaim or cross-complaint for damsges against Lthe
person or entity cousing said action or other proceeding to
be commenced. Each Washington plaintiff further agrees that
in the event such an action or other proceeding is ccmmenced,
without its consent, it will indemnify and hold harmless the
Relecaesee{s) herein te the full extent of any settlement or
avard of Jjudement made against said Releasee(s) for the
benefit of any Wachington Plaintiff,

7; In the event of any breach of this Releasc
and Covenent by any Washington Plaintiff or Plaintilifs, the
pacrty aqg:icsed thereby shall be entitled to a recovery
against said breaching Washingicon Plaintiff or Plaintiffs,
and cach of then, not only the amount of any juldgment which

may be awarded againnt saild party, -bul also all such othexw



damnages, costs and expensces as may be incurred by soid
parly, including court costus, nLturnﬁyn' fees and all other
costs and expensces, taxable or otherwise, in preparing the
detense of, defending against, or sceking or obtaining an
abutonent of or injunctien ggzinst, such action or procecd-
inags, in establishing ovr maintaining the applicability or
validity of thig Release and Coveonant or any provisions
theresf, and in prosecuting any counterclaim or cross-—
complaint bascd thercon.

8. The enforeibility of the indemnity and hold
harmless provisions set forth in this Release and Covenant
docs not regulre or depend upon payment by the party agarieved
of any claim, demand, or obliqgation covercd therchy, as a
condition precedent to the asseriion of said party's righus
under said. jodennity and hold harmless provisicons against
the Washington Plaintififs, or any of than. Enfeoreibility
depends upon a prior tender to the Washington Plaintiffs, by
the party agurieved or potenlially aggrieved, of the defensc
against any such c¢loiw, demaud, or obligation, and upon the
rejection of the tendor. Should such tender be acceptled,
and the deionte nevaertheless vrowccessiul, the Washington
PleictiFfes, and each ¢f them. to the extuent not ecuprossly
hercin othevvise provided, agroes to indemnify and hold
hormless the party aggrieved by such claim, dem=nd ox
ob) getion o the extent that said eclaim, demand or obli-
golicn arises out of any clain vhich is the subject of this
Kelease and Covenant.

G, "his Release and Covenant ot to sue ox



furthor sue (@) shall bind ¢nd be enforccalle againnsit all
succoosors and assigns of the Washington Plaintiffs, and
caclhh of thewm, and (L) shall inuve to the henefit of (i) alil
successors and acsigns of the corporate Relcasees, (ii) all
succe ssors and aseigns of any partnerships, limited martner-
shipu, joint Vvﬁtures, aind other legal entities past or
prescent, in which any of the Relecasecs shall be or have been
a participant, and (iii) all successors, heirs, executors,
administrators, and assigns of cach of the individual
Releasces, and each of them.,

10. Each Washington Plaintiff understands that if
any fact with respeoct to any mattexr covered by this Release
is found hercafler to be other than, or different fhan, the
facts now believed by said Washington Plaintiff to bhe true,
said Warnhington Plaintiff expressly accepts and assumes the
risk of such possible differences in facts and agrees that
this Release and Covenant shall be, and remain, in effecct
notwithstanding such difference in facts.

1. Each Washington Plaintiff is represented by
covnsel with respect to this Release, and all matters
covercd by it; cach Washington Plaintiff has been fully
advised by said counsel with respect to the execution of

this Pelcase, and coch Wachingten Plaintiff hercehy authorizes

e
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and dircets its rerpective counsel of record to take such
act.ion as may be nocessary, or appropriate, to dismisgs with
prejudice the antiirust acticorn now peonding as the Washington
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unit of the Woeusto-» Ligquid Asphali Cises, in which it is a

- s s v ———

T



plaintiff oi intervencr, or in which iU assorts any claim,
12, Netther the payment of any sum of noney as
consideration for Lthe oxeccution of this Release, nor the
reguest for this Release, shall constitute or bhe construcd
asoan adwission of any liability whatsoover by, or on heholf
of , Chevron hsphalt Company, Standord 0il Company of Cali-
fornia, Dougias 0i1 Company of California, Shell 0Oi1 Company ,
or Union Cil Company of California, or any of the other
Releaseces, which have consistently taken the position that
they have no liability whatsoever to the Plaintiffs, or any

of thom, in the Western Liguid Asphalt Cases. No represen-

tative of any Woshington FPlaintiff will malke any statement
intended 10 he made public which will claim that this
Rilease, or the sum pald in conaection therewith, indicates
any violation of the antitiust laws or olher wrongful act on
the part of any of the Releaseos. This keleasc is without
prejudice to any position that any of the Releasees has
asserted, or may assert, in the Western Licuid Asphalt

Caseosn, or in any other proceeding.

ey

13. This duocument cmbuéies the éntirn terms and
conditions of the Relevse described hercin. All words,
Phucaes, sentonces and pavagraphs, including the recitals
herelo, are metesrial o the execution heveof. All exnccuted

copics are dvplicate originals, equally admiscible in evi-
14. This Release shall be construed and enforced

Pursuant to the laws of the Statce of Woshington.

15. This Release moy be (1) signed in counter-
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part, or {ii) sigued oo authovized by rosolution or ordinance
incerporating this docawent, but shall not become © Ffogtive
until signed by or irn buhalfl of cach of the Washingtlon
Plaintiffa.

Datoed: Aprid) 1, 1875,

SLADT GUIION, Attovney CGeneral,
State of Washington

By - —— —_—
As attorncy for the State of
Washington and the Appendix "A"
Interveners and as autherized
by each of them as indicated in
the attached resolutions.

SIDTRIUS, LONDRAAN & CROWIEY

By

As attorucy for Appendix "B"
Intervesors and as authorized by
each of them as indicated in the
attachced resolutions.
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BAILIBLY A

State of Washington
Boniton Coualy
Chielan Countly
Franklin Counly
Grays Harlwoop County
Kitoap Connty

Loewrs County
Pacific County

San Juan Coanly
Skaglt Counvy
Skamania County
Snohomish County
Stevens County
Thurs{ion County
Walla Walla County
City of Kenncwick
City of Port Angeles
Yort of Seattl:
City of Puyaliup
City of Richlaad
City of Tacona

City of Ya¥imnma
City of Scattic
King County

Labe Washincton Schoul Distrvict No.

41



EXHIBIT "B"

STIPULATION FOR DISMTLOAL
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WITY PRIJUDLCE ARD ORDUR

v . an

It is heroby stipulated by and among the Plain-

tiffs andd Iniervenors in the Was 11115}$(1n unit of cases in tho

- L ———

tid Asphalt Cascos and the Defondants an said

Westoern 1anaid
action, acting through their respective counsel, thatl said
action shuall be dismissed with prejudice as to Defendants
Chevron Asphalt Company, Standard il Company of Califovnia,
Douglas 011 Compony of California, Shell 0il Company, and

Unnion 01l Company of California, each parily to bear its own

costs

Dated this day of , 1975,

DEFERDANYS STATE OF WASHINGITON AND PARPICI-~
PAITS LISTED 1IN EMHTIBIT A

T P ——— = . e

STALDARD QI COMPANY OF

CALTFORRTA AND CHEVRON

ASPHALT COMDPANY SLADE CGORYON, Attorney General,
State of Washington

By

Richard J. MacLaury, Esq.

Pillsbuvry, Madicon & Sutro By

225 Bush Strcect

San Francicco, CA 94104 Ferguson & Burdell, Special
Assistants Attorney General

SHELL OIL COMPANY ~
COUNTIES OF GRANT, 1SLAND,
By . SPOKANE ZND WAHKLAKUM, and

Graham b. Mocdy, Jr., Esg. CITY OF LEVEREYWT
McCutchen, Dovle, Brown

& Encroon By . — .
601 California Stireect SIDERIUS, IONERGAN & CROWLLY
San Francisco, CA 94108 l.ogan Building

Seattlc, WA 98101
URTON CIW COMIANY OF CALIFPORRTIA

By_

+ e I T e e ek e s R S S . = Ay

Richarad &. H“as, Esag,
Brokoeok, Phleger & Harrison
111 Sulter Strect

San Fraunviasco, CA 14014



DOUCLAS O11, COMPANY OF CALIYORKIA

By

Max é&llam, qu.
Latham & Watkins

555 So. Tlower Street
Los Angecles, CA 90071

I7T IS HEREBY ORDERED, pursuant to the stipulation
by and among the Plaintiffs and Intervcenors and the Defen-
dants in the above-captioned action, as set forth above,
that said action be, and the same hereby is, dismissed with
prejudice as to Defendants Chevron Asphait Company, Standard
Oil Company of California, Douglas 0il Company of California,
Shell 0Oil Company, and Union 0il Company of California.

Dated this day of 1975,
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IToland County
City of kverot t.
Spok e Cow ty
Wahlkzolum County
Gront Coonty
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EXHIBIT "'c*

SCHFDULE B
Distribution of Proceeds
I Gross Proceeds of Litigation

Settlerment Amount, All Washington Cases
Less: Share Owned by HNon-Participants

Amount Placed in Escrow

Plus: Other "Income"lltems
(a) Interest on Escrow (90 days at 6.05%)
(b) Interest on Redeposit (30 days at 5.375%)

Subtotal

(c) Costs Reimbursed to Participants
1) By Non-Participants
1i) By King County
(d) Due from "Mucarac" for Overpayment of Pro-rata
Share of Common Costs

Subtotal

Less: Amount Payable to King County
(Settlement Amount Separately
Negotiated But Included in Escrow)

(e) Principal $167,000.00
(f) Interest on Share of Escrow .
(30 days at 6.05%) 2,525.88
{g) Interest on Share of Redeposit
" (30 days at 5.375%) 759. 34

$3,832,800.00
301,871.32

$3,530,928.6¢

53,405.00
16,054.83

$3,600,388.81

9,580.22
5,363.84

6,170.35

Gross Proceseds Upon Termination
Less:  "Mucarac" Reserve

Total

$3,621.503.22

170,285.22

$3,451,218.00
10,000.00

$3'4“‘;1.218-00



EXHIBIT "C"

II "Net Recovery" and
Fee Computations
Total Participants Out-Of-Pocket Costs:

Costs Reimbursed, Trust Account to F&B
Paid "Mucarac" for Common Lxpenses

(a) Paid by Trust Account $40,366.24
(b) Less Reimbursement Due {or
Cverpayment 6,170.35

Paid to NERA
Paid to Chevron Asphalt
Due Fergucson & Burdell

{c) Paid Out $98,074.54

(@) Reimbursed by Alaska 31,499.45

(e) Reimbursed by Trust Account 40,399.89
Subtotal

Less Reimbursements of Costs
(f) Ncu-Participants ' $9,580,22
(g) ¥ing County 5,363.84

Net Out-0Ii-Pcckel
Costs to Participants

% % & ¥

Net Proceeds Upon Toermipnation
Less Net Out-Of-Pocket Coste

r————————

YNet Recovery”

Fee to Ferqguson & Durdell
(25% of "Net Rccovery")

$ 40,399.89

34,195.89
2,324.71
1,392.39

26,175.20

104,488.08

14,944,06

$89,544.02

$3,441,218.00
89,544.02

$3,351,673.98

$ 837,918.49

A

EECSER 1 T STPPITTo. W TP

e T



EXHIBIT "C"

ITII Net Proceeds for
Distribution

Gross Proceeds Upon Termination

Less

Less
{a)
(h)

Less
Less
(c)
(8)

Plus
(e)
(f£)

(g)

"Mucarac" Rescrve
Subtotal
Amount Payable to Ferguson & Burdell

Fece $837,918.49
Costs Unpaid Upon Termination 26,175.20

Subtotal

Repayment of Costs Advanced
Costs Incurred

Participants Share $89,544.02
Non~Participants Share 14,944.06
Subtotal

Adjustments
For PRPeturn of Costs aAdvanced $101,500.00
For Participants' Costs

Redistribution 89,544.02
For Trust Account Balance 17,016.77

Net Proceeds for
‘Distribution

IV Summary of Disburscment
of Funds

To Plaintiffs

To King County

To Ferquson & Burdell
To Mucarace Reserve

From
I'rom

Trust rccecount
Mucarac

Total Amount Receivable From
Escrow Account

$3,451,218.00

10,000.00

$3,441,218.00

864,093.69

$2,577,124.31

101,500.00

104,485.08

$2,371,136.23

206,0G60.79

$2,579,187.02

$2,57¢,197.02

170,285.22

864,093.69
10,000.00

{17,016.77]}
[6,170.35]

$3,600,328.81
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